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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,

:

Plainti 07 Appellee,

:

v.

:

DENNIS J. GARCIA

:

Case No. 20080606-CA

:

Appellant is incarcerated.

Defendant/Appellant.

INTRODUCTION
The State argues that Mr. Garcia failed to adequately marshal the facts, and thus
asserts that this court should decline to consider Mr. Garcia"s insufficient evidence claim.
Mr. Garcia, however, disagrees and respectfully requests that this court consider the
merits of his claim.

ARGUMENT
THIS COURT SHOULD CONSIDER MR. GARCIA'S INSUFFICIENT
EVIDENCE CLAIM BECAUSE HE HAS ADEQUATELY MARSHALED
THE FACTS

fhe State alleges that Mr. Garcia failed to marshal the facts in support of the jury's
verdict, however, Mr. Garcia disagrees. To the contrary, Mr. Garcia asserts that the facts
that State argues that Mr. Garcia should have included in his brief arc in fact included.
For example, the State first argues that Mr. Garcia failed to marshal the evidence to
support the jury's finding that Mr. Garcia was driving at the time of the accident. See

Appellee's Br. at 17-18 (citing Appellant's br. at 14-16). More specifically, the State
asserts that Mr. Garcia should have included the following facts in his brief: (1) that Mr.
Buckley was lying face down in the back scat of the car; (2) he suffered from a lip
laceration; and (3) there was damage to the car indicating that a person was thrown from
the front passenger scat to the rear of the car. See id. However, all of these facts arc
marshaled in Mr. Garcia's brief. More precisely, Mr. Garcia explains that at least two
witnesses found Mr. Buckley lying face clown in the back seat of the car with his hand
over the driver's side headrest and his feet toward the passenger seat, sec Appellant's Br.
at 5, 15; there was damage to the vehicle consistent with something coming "diagonal
through the seats" striking the rear door panel and there was a pool of blood behind the
driver's seat, see id; and Mr. Buckley suffered extensive internal and external injuries,
see id at 6.
The State also asserts that Mr. Garcia failed to marshal evidence regarding how
"[Mr.] Buckley came to rest in the back seat and how Detective Getz would have been
regarded as a credible experienced witness." Appellee's Br. at 19. Yet Mr. Garcia did in
fact include precise evidence about the suspect pattern of the accident. Sec Appellant's
Br. at 7. 14-15 (describing Officer Getz's testimony and the suspected pattern of the
accident). And regarding the State's final point on this matter, whether Detective Getz
"would have been regarded as a credible experienced witness," Mi. Garcia asserts that
this is not generally a factual finding that Mr. Garcia would need to marshal, but rather, it
is a credibility determination that the jury is entitled to make.
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Next, the State asserts that Mr. Garcia failed to marshal important facts including
those related to Mr. Garcia and Mr. Buckley's injuries, specifically those referencing
damage to the driver's side door, cuts on Mr. Garcia's face, the loss of a tuft of hair, and
Detective Garcia's hypothesis that as the car turned right, the individual in the driver's
scat would have moved to the left. Sec Appellee's Br. at 20-21. Again, however, these
facts are included in Mr. Garcia's brief. For example, Mr. Garcia specifically addresses
the injuries he sustained on his head and ankle as well as the fact that Officer Gctz
considered them to be consistent with damage to the driver's side door. See Appellant's
Br. at 8 ("'Officer Gctz also noted that Mr. Garcia had abrasions on the right and left sides
of his head and that his scalp was cut on the right side of his head . . . ."; kh ("Officer
Getz concluded that Mr. Garcia's head must have gone out the driver's side window and
come back in."; kh at 9 (describing damage to Mr. Garcia's ankle and the driver's side
door); kh at 15 (recounting evidence previously marshaled).
Finally, the State argues that Mr. Garcia failed to "'marshal any of the evidence
showing that he operated his car in a negligent manner.'' Appellee's Br. at 21. The State
then goes on to list several facts that Mr. Garcia allegedly failed to marshal, including
that the road was wet, it was approximately 1:00 a.m., the sky was overcast, "[t]he road
was not flanked with light poles." the car crossed the double yellow line, skidded, braked.
and hit a guardrail, and the defendant was intoxicated. Appellee's Br. at 23. With the
exception of the fact that there were no light poles lining the street, which omission Mr.
Garcia does not believe is fatal to his claim, all of the State's cited facts arc included in
Mr. Garcia's brief. See e.g., Appellant's Br. at 6 (describing time of accident), ici. at 7-8
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(describing the accident pattern and road conditions, including the fact that the roads
were wet and the vehicle was traveling at between 55 and 65 miles per hour): id. at 15
(recounting evidence previously marshaled).
Because Mr. Garcia has marshaled the evidence, this court should consider the
merits of his insufficient evidence claim. If, however, this court were to determine that
Mr. Garcia has failed to marshal the evidence, it may still exercise its discretion and
reach the merits of Mr. Garcia's claim. As the Utah Supreme Court explained in
Martinez v. Media Paymaster Plus/Church of Jesus Christ of Latter Day Saints, 2007 UT
42. 164 P.3d 384, "[while] parties remain obligated by our rules to marshal the evidence
when challenging the factual findings of a lower court. We refrain . . . from limiting the
appellate courts' discretion by mandating a particular remedy when parties fail to meet
this requirement." kh f 21. In other woids, even where a party fails to marshal the
evidence, the appellate court "rctain[s] the discretion to review" the party's claim, kh In
this case. Mr. Garcia asserts that he did in fact marshal the evidence. However, if this
court were to rule otherwise, Mr. Garcia respectfully requests this court to exercise its
discretion and review the merits of his claim.
CONCLUSION
The State argues that this court should refuse to consider the merits of Mr.
Garcia's insufficient evidence claim because Mr. Garcia failed to adequately marshal the
evidence. However, the State's assertion is in error because the large majority of the
evidence that the State argues Mr. Garcia should have included in his brief is in fact
included. Further, the few facts that Mr. Garcia may have inadvertently failed to marshal
4

are incidental. Consequently, this court should consider the merits of Mr. Garcia's
insufficient evidence claim. In the alternative, if this court concludes that Mr. Garcia has
failed to marshal the evidence, Mr. Garcia respectfully requests this court to exercise its
discretion and the reach the merits of his claim.
RESPECTFULLY SUBMITTED this \ b d a y of August, 2009.

DEBORAH KATZ LEVI
Attorney for Appellant
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